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'MENT OF THE ARMY 



I HEREBY CERTIFY that, 

I certify that the enclosed docuj 
Army. Copies of the Official 
copies of records from Army 
copies of other records are inj 
Advocate General of the An 



Washington, DC 



2 Nov 06 



PLACE 



DATE 



and accurate copies of records pertaining to Jose L. Lassalle, a former member of the U.S. 
file (OMPF), are maintained by the U.S. Army Human Resources Command, St. Louis, Missouri; 
of Military Records are maintained in Arlington, Virginia. The original personnel records and' 
iry custody of the Military Personnel Litigation Branch, Litigation, Division, Office the Judge 





JOSEPHS. FETTERMAN 
Lieutenant Colonel, U.S. Army 

ef, Military Personnel Litigation Branch 



I HERE] 
signed the fj^ 
Chief, Milj 

that full 



■^.v. 



lat Lieutenant Colonel Joseph C. Fetterman 
ficate, is the 

^Branch, Litigation Division, Office of the Judge Advocate General of the Army 
fshould be given to his certification. 

IN TESTIMONY WHEREOF I, JOYCE E. MORROW 



, who 
, and 



The Administrative Assistant to the Secretary of the Army, 
have hereunto caused the seal of the Department of the 
Army to be affixed this ^£ day of 

November 2006 




istranve Assistant 



RlCHAM)O.HAfflf 

COLONEL, U.S. ARMY 

CHIEF, U5. ARMY LIIlGAnON DIVISION 



FEB 1998 



EDITION OF 1 MAR 66 IS OBSOLETE 



APD PEvLOl 
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ADMINISTRATIVE RECORD INDEX 

LASSALLE, Jose L., v. Francis J. Harvev 

(Secretary of the Armv^ 



Tab 1 



Tab 2 



Tab 3 



Tab 4 



Tab 5 



ABCMR Memorandum of Consideration 
dated, April 4, 2001 & Application 

ABCMR Memorandum of Reconsideration 
dated, July 14, 2004 & Application 

ABCMR Response to Plaintiff's request 
for Reconsideration dated, March 22, 2006 

ABCMR Response to request from Senator John 
McCain for reconsideration dated, 
September 20, 2006 

Official Military Personnel File (OMPF) 



Pages 000001-000017 



Pages 000018-000041 



Pages 000042-000042 



Pages 000043-000129 



Pages 000130-000207 



FILE COPY 
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inn?co?f' ; i^.fS'l. (® ^^1 °1 ' '^O'*®* Number AR2000044702) 
SUBJECT: ABCMR Memorandum of Consideration """^'»'"'«/ 

HQDA, ABCMR, Arlington, Virginia 22202-4508 4 Apr 01 

TO: US Army Review Boards Agency Support Division - St. Louis. 

Attn. SFMR-RBR-SL, 9700 PageAvenue, St. Louis. MO 63132-5200 

ripnT«H hiPBi'f^A^ submitted by tiie individual concerned has been 
denied by the Army Board for Correction of Military Records. 

?h« n"^/ *° ?'''!^"9 °"^J^^ <^^®' B'®ase refer to any Note contained in 
\he Detennination portion of the Board's Memorandum of ®° '" 

eontai rt Ih "' ■ ^"*^^ administrative action as may be 






^"•='5 ^arl W. S. Chun > 

Director, Amiy Board for Cor*ction 
of Military Records 



l/i 



{ /) OMPF 



000001 
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„ DEPARTMENT OF THE ARMY 

^°*ISr?5=I!l!5£'"'^<='"°'* ^ MIUTARY RECORDS 
ia41 JEFFERSON DAVIS HIGHWAY, 2ND FLOOR 

ARUNOTONVA 22202-4S0S 

MEMORAND UM OF CQNSIDFPATinf J 
IN THE CASE OF: LASSALLE, JOSE L. 







BOARD DATE: 6 March 2001 

DOCKET NUMBER: AR2000044702 



D. A \ ^^^ *^f ^ hereinafter is recorded the record of consideration of the Armv 
Board for Correction of Military Records in the case of the above-namS ^ 



individual. 



Mr. Carl W. S. Chun 
Ms. Gale J. Thonr»as 



Director 
Analyst 



The following members^ a quorum, were present 

Mr. Stanley Kelly 
Mr. Ernest W. Lutz 
Mr. Harry B. Oberg 



Chairperson 

Member 

Memtier 



\^^o Z^ntPrPfn ^♦1?^*'^'?^^ ^^ authority contained in 10 U.S.C. 

15?«;JL°"^® "®*u ^* ^^ S^" ^^ *^® Chairpereon on the above date In 
accordance with Army Regulation 15-185. the application and the available 
mi itary, records pertinent to the corrective actlonTqueSlldw^^^^^^ 

fnnS^rhoLr.wi^-?"*5 ^?I^^^ '^5^['"9" ^^ ^^ ^^^V ^^B application without a 
formal heanng if it is determined that insufnclent relevant evidence has been 
presented to demonstrate the existence of probable material erVS^^^^^^ 

anniir Jill^ fi^Pil'*^ d"^ requests correction of military records as stated in the 
application to the Board and as restated herein. 

The Board considered the following evidence: 

Exhibit A - Application for correction of military 

records 
Exhibit B - Military Personnel Records (including 

advisory opinion, if any) 



Printed on 



® 



RaeydadPapar 
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ABCMR Memorandum of « An9mnn^7rto 

Consideration (cont) AR2000044702 

APPLICANT REQUFSTS: That his records be corrected by reinstating him to 

APPLICANT STATFS : That he was wrongfully not selected lor promotion to 

SSr nnhf ilf ' ° ,*"' '.^"^ °^ ^" ^^<^«'""' "^S^^^: *a» he had raqueSd a 
m! « ^ n ? «*"<?«?"a' requirement for promotion In accoitiance wtth the 
National Defense Authorization Act for Fiscal Year 1999 which entitled an officer 

rdSroXSn?""^ '^"'«''^*« "^"^ <°^^^ "^ ^-- - -^^^ 

COUNSEL CONTFNns- Counsel mal<es no contentions. 
EVIDENCE OF RECORQ: The applicant's military records Show: 

The appifcantgraduated fomi OCS In August 1990. and sucoessftilly completed 
he Infantry Officer Basic Course. He remained in the U.S. Amw RMer^aS^ 

402d Civii Affairs Battalion. 

The applicant was considered but not selected for promotton to Captain by the 
1 997 and 1998 Department of the Army Reseive Component SeleSion BJaVds 
The applican was informed that he was not selected by both boards because he 
did not meet the educational requirement of attaining a baccalaureate degree 

rnH ^^•'^"y^onl '^^If X °^ ''"^ ^^''^^- ^* ^^ <»•* '" Title 10 United States 
Code. Section 1 2205, and Amiy Regulation 1 35-1 55. 

On 4 May 1999, the applicant was notified of his second nonselection for 
promotion to captain, and infomied that in accordance with Title 10 Unfted 
States Code, Section 14513. he would be released from active duty. 

On 18 June 1999, the applicant was awarded a Bachelor of Science degree from 
Regents College, Albany, New Yorl<. ^ 

On 20 June 1999, the applicant submitted a request for waiver of the civilian 
education requirement in accordance with the National Defense Authorization Act 
for Fiscal Year 1999, and Title 10, United States Code. Section 12205 whfch 
states that the Secretary of the Army may temporary waive the baccalaureate 
&„l?hlT'"*oi°' '";S'"°!i°" ^°' *°«« individuals who were commissioned 
IL mf ^^ ^^ °^'f' «^3"*lWate School, on a case4)y-case basis considering 
the individual circumstances of the officer involved. 
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ABCMR Memorandum of AR^nnnnAiTno 

Consideration (cent) AR2000CM4702 

On 22 December 1999 the applicant was released from active duty, under the 
provisions of Amiy Regulation 600-8-24, for nonselection for promotion. 

^"JJJSO"^^ ^°°°' ^® ^^ °^ ^^ °«P"*y Chief of Staff for Personnel 
(ODCSPER) infonmed the U.S Total Anny Personnel Command that the 

?5Sn^"llf®^.*l®?* ^^^ "^^^^^^ ^^ *h® ^'^"'3" education requirement of SecUon 
122205, Title 10. United States Code, had been disapproved. 

Army Regulation 135-155, states in pertinent part, that an officer's educational 
requirement must be completed prior to the convening date of the promotion 
board. 

Title 10. United States Code , Section 12205 states that a person may not be 
appointed to a grade above first lieutenant unless that person has been awarded 
a baccalaureate degree by a qualifying educational institution. 

Section 516 of the National Defense Authorization Act for Fiscal Year 1999 
provides that the civilian education requirement for promotion of Reserve officers 
may be waived for officer's commissioned through the Army Officer Candidate 
School. The waiver will be made on a case-by-case basis, considering the 
individual circumstances of the officer and may continue in effect for no more 
than 2 years after the waiver has been granted. 

DISCUSSION: Considering all the evidence, allegations, and infonnation 
presented by the applicant, together with the evidence of record, applicable law 
and regulations, it is concluded: 

1 . In order to justify correction of a military record the applicant must show to the 
satisfaction of the Board, or it must othenMse satisfactorily appear, that the 
record is In error or unjust The applicant has failed to submit evidence that his 
records were in enror or that there was an injustice in his case. 

2. The applicant was not selected for promotion to Captain by the 1997 and 
1998 Reserve Promotion Selection Board's because he had not attained a 
bachelors degree prior to the convening date of either board as required by Title 
1 0, United States Code, Section 12205 and Army Regulation 135-1 55. The 
applicant was awarded a Bachelor of Science degree in June 1999. 

3. The National Defense Authorization Act for Fiscal Year 1999 does provide for 
a waiver of the civilian educational requirement for those officers commissioned 
through OCS; however, approval is on a case-by-case basis considering the 
individuals particular circumstances. The applicant did request a waiver of the 
civilian education requirement; however his request was disapproved. 
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ABCMR Memorandum of AtnnnnnAATnf, 

Consideration (cont) AR2000044702 

4. Although the appiicant was commissioned through OCS. and eUalble to 
request a waiver, it was not an automatic entWement. Therefeno JvSen^e that 

SfeSeJhim £mK'' °' 5"' *"^"*«'« "^^"^ clrcumsta^eXt 
prevented him from attaining a degree prior to his consideration for promotion. 

5. In view of the foregoing, there is no basis for granting the applicant's request. 

SSS^'^1'^^'^"^'^ - "'"'^® aPPXcan* has failed to submit sufficient relevant 
evidence to demonstrate the existence of probable error or injustice. 

BOARD VOTE: 



GRANT 

GRANT FORMAL HEARING 



//^ M/L Pr DENY APFtlCATION 



Cart W. S. Chun 

Direc^r, Army Board for Con-ection 

of Military Records 
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DEPARTMENT OF THE ARMY 

BOARD FOR COmCCnON OP MUTARV RECORM 

1M1 JS^FERSON DAVIS HKKHWAY, 2ND FLOOR 

ARUNOTOHVA 2^aQ^490t 

4 AH^ 2001 



SFMR-RBR 



Dear Applicant: 

I regret to inform you that the Army Board for Correction of Military Records 
has denied your application. 

The Board considered your application under procedures established by the 
Secretary of the Amny. I enclose a copy of the Board's Memorandum of 
Consideration. This memorandum explains the Board's reasons for denying your 
application. 

This decision is final. You may request reconsideration only if you can 
present newly discovered relevant evidence that was not available to the Board 
when it denied your application. 

Sincerely. 




Carl W. S. Chun 

Director, Army Board for Correction 

of Military Records 



Enclosure 



Pifc^idon 



® 



RteyctodPipar 
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AUniORnTi TiltelOUSCodc I552JX)9J97. 



1-APPLfCAMTDATA ' "" 

■^BRAKCHOFaRVICE<X ONE) 







ARMY 



» N-«ef4.i|. F*„,. «,rf^„ ,„,,„lj ^p,i^_^ ^^.-- 

LASSALLE, JOSE L, 



HONORABLE 



WW 



AR FORCE 



e PWSClnPAV grade" 

lLT-02 




sewwicgNuwufeii fg^yi^igp^ 






dep/Ktment OF the' ;55«''^1f7?rl^2!^ 

BATTALION. TO>aaB^° LT?!r,S?^ 



COAST GUARD 



• 8SH 



;^^--; 

M 



" TO??r/TS«i^-i''*^«"H respect" 
2i«IS B **^'* SERVICES (Acriv. duly. 

ORGAHIZATI OH AT TIME ftc ai ■ c^..^ ^, LUJiAR CRT LGP f RF.TWF) ARPERCRN 

WASHrNGTOH nn i«.A-?"* J"F fOARO IN 



RELEASE FROM ACTIVE DUTY 

22 DECB1BER 1999 



|_ir.cauHsaif»5j" 

•. WM£(La9t. Firsu Mdttf muw) ^f 

RODRIGUEZ LECOEUR, JAIME A. 







P.O. BQJt 8719. SAN JUAN. PUBOD WOO 00910-07J9 

*■ ■"""ESTTHefOUOWIWCORRECTIOMOHtHHOHORIUoUE.- n„„^ — — ^ 

JO_ACriVE Dm (AGR) ^AKIS . RBmMCTIVE S^^^T^Effi^JSlS^BS^pr^^^I^^ 

r;iiiS [-,,iu.u.u.mioB...HKo«o.»N.usr..THe.o..ovv.^P^„cuu«s.^ ^flacn«f^^_^^^ 

promotion and released from active duty even thmri. t"™! i-'T''^^"'' "*»* selected for 
for retention as well as for nromotlon to S«* ^*7/^J^"'®* **"* educational requtoeinents 

.n „t,v, duty (AG«) M PraSSoTS cSJuL^S! "^ "" "■ *" "«<•«•» 

?^— • ja t 



11. ALLEGED ERROB OR BiJUSfiCE 






22 DEC 1999 
C SEPARATION 
ORDER ) 



N/A 



I. SPOUSE I 1 K unrmui r— i ova. 



13. 



_»■ SPOUSE ribwinnw 



^^^^^^Si^#^^^^ 



P.O. BOX 235, KOCA, P.R. 



00676 




7 WJjniONR HWM-Jt («We Awr<*| 

(787) fi^4, 2647 



OOFofml40,S«DlB97(EQ) 



Pwtous aftkm It oteoiele. 



LJilCUMEia NUMBER ~ 
(Oanoiwrft»Inthlt»p««.) 

I*Biifiwli»n»r«*iHfteWIBVI)«])l.S«|t9? 
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(Continualion Sheet) 
Item 9 -DD Form 149. 



nffio- oTd^ .■ '^**"^"TIONS, copy of this Board's Memorandum For Chirf 
Office of Promotions (^C), PERSCOM, dated 2 Nov 1999 ^amrinamv L • 

Maver S .f d '^'^^ ' °*^ *** "^^^^^ *^ leconmiended by LTC Gerald T 
Mayer, Chief of Promotions, Reserve Comnonenf* ii«: T„»-i a "' !~™" '• 

»p««i„„ torn .X s» ffi,:s;i^::;;,S" "^"-^■■''^'^ 
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once thr:r;?s'aSd''^":^rr*iiT?;^ *» - - -^ p^-^- 

from ,he s^icc was o^derS is aJ aS2'o?dS„''lJ' 7^^' '^ "^ ^^^O" 
policy applicable to CCS ComraSsionSoSf^T.r'u ''''^*'" ^^ *« *«ahitoiy 
the waiver should have been SZd » sS li,^* ***»«» <>f compelling reason^ 
my case. ^^ ™ " *P*''"»' ^'^'^ convened to consider and act on 

correct S^ inSce'?oJ^^^f "^ S^" ™^ '"'^ ^^ «»•» -PPiopriate .«Uef to 
corrected by'setlSg'S" my se^Sn^'^'^S'^ '^" "^^ «* •^•-«» "^ 
Including reinstating me to aSr SS^reL^ve o ^^^1 '""™°^°" «" ^^P'^ 
as provided by the cited statutory pre^sioJT Te leSetv^JiT "^Pr***- 1"^'' 
approve waivers of educational renXrlp^l „ .i^Jf^ ^** "^^y "^ authority to 

Secretarytog^t.hewaiveJal^e^uestSrwfpetS"*'''' "^"^"« '"^""^ *« 



Item 12, DD Form 149. 



«««.,Ls„titpS„r«xr- -s^-ssss "*- 



Mr. Jaime A. Rodniez Lecoeur, Esq 
P.O. Box 8719 ^' 

San Juan, Puerto Rico 00910-0719 
Tel. (787) 268-7801 Fax (787) 726-1608 
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EXHIBIT «A» 
LIST OF DOCUMENTS 



Promotions, Reserve Components " ^*^' ^^^ Office of 

f>»«E nWNSMITTAL HBADSHEBT, .ia« 2 No.«*„ ,^, ,<,„„. 5,^^ 

Letter to Mrs. Sarah Martin, dated 2 Novemher i ooo fr i » , 

Army. ^ ^^ ^ ^November 1 999, from Jose L. Lassalle. 1 It, CA, U.S. 

!S2.'?6i:^'-"«*' '^ 0«*" ■'.■»» 6» ™0M*S M. REYNOLDS, 
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PRIVACY FORM dated 99/15/09 signed by Jose L Lassalle. 

^-^c-. ii-i, i^A, uaAOR. Battalion Assistant S3/TRG OfTicen 

Letter to Congressman John J. Lafalcc dated Auoiic* oi looo e. t 

ILT CA IJSAfiP n»tt.i:»» a ^ J. August 23,1999, from Jose L. Lassalle. 

in. CA, USAGR, Battalion Assistant Operation (SSyTraining Officer 

Dtem.!.: OAUAOER. D,»c«», Full Tim. Su,»o«. M>^,^ 

Sis-.'sr.st^ s.srs^- '^ -- »- »• 

ACraWUDCEMert, ,le,.d by to» L. las«Jlt d.w 22 S.P 19» J L1^ CA. K . 

s,"s."!is%ssB"r"^'«^ ^ ^ "- "«• -^ '- ^ 



I9-DEC-97, 
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?eSv]p;" rniii^'.SnT^^^ °^ ™^ '^'^^' "-S- ARMY RESERVE 

JeS^/R 'roMMA^^'^^J''^™^^^ ^'^ ™^ ^^Y- "-S- ARMY RESERVE 
PERSONNEL COMMAND, dated 15 Januaiy 2000. LASSALLE. JOSE L ILT 

amendment to Order C-1 1-701419, dated 15 Nov99. ^^ ' 

Copy of Section 12205, Title 10 United Stales Code, with footenote of Sec. 516. 
r«pk)ma. Regents College, Jos6 L. Lassalle, Bachelor of Science, dated 18* day of June 

S'!?^^^'^'^ l^^ CHIEL OFFICE OF PROMOTIONS (RC), PERSCOM. dated 
2 Nov 1999, received via fax on 21 June 2000. 
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kacoL 




DEPARTMENT OF THE ARUY 
OmCE OP THE DEPtnV CHICF OP iTAFP PDR PERtOWCL 

soQAmrrpEMrAaoN 

WA9NWaT0N.DC 2M10^»aO 



DAPE-MPO 



MEMORANDUM FOR COMMANDER, U. S. TOTAL ARMY PERSONNEL COMMAND 

ATTN: (Mr. Wllaon). One Reserve Way, St. Louls» MO 631 32 

^B^^^lJ^^^^ ^^^ Civilian Education Waiver - 1 LT LassaJIe. Jose L, • 






■■■■■■tiiiii 



■ 

1. ILTLassalie's requeat for waiver of the dvDIan education requirement of Section 

r «; iPl'*^' ^"^^ ^^*®' ^^®' was disapproved by the <rffii» of the Deputy Chief 
of Staff for Personnel. WhBe LT Lassalle'e situation Is unfortunatfe, there are no 
grounds for this agency to grant such a request after being twice Kon-seiected for 
pmmotlon. However, if LT Lasselle fsefs ha has a strong case fc^ denial of due 
process based on hfs attendance to the active Offlcer Candidate iSchooi. ho may file 
with the Anny Board for Correction of MiTitary Records. I 

2. If LT Lassaile choosesto apply to ABCMR for review of this issue, he should direct 
ws correspondence to the Director, Management Infbmaation and Support Directorate, 
DA Review Boards Agency, ATTN: SFMR^RBR. 2nd Floor, 194? Jefferson Davis 
Highway, Arlington, VA 22202-4608. 

3. The point of contact for this action is LTC Vickers at (703) 693i-G535. Tliankyoufor 
your interest and support of the United States Army Reserve. 



^^^^ Kirt B. Knotkuch, Jr. 

Colonel, U.S. Arniy ! 
Chief. Officer Division 




^**'*^ ^ ^n HMlVlld PtpM 
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CAUTtON: NOT TO U UIED rOR ^ ^ 



THIS IS AH IMMHTANT «COHO. 
»*nCUMOIT. 




y 



CERTIFrCATE OF RELEASE OR DISCHARGE FROM ACTI\/F nn^ 



«nf ALTIIUnOW M SHADED 

AWM MNDw f Qm vora " 




2. DEPARTMENT. COMPONBIT AND BRANCH' 
ARMY/OSAB/CA 







a. OATE OF BIHTH tyYYYMMDD) I 6. HhSfaW QtiQ. '^ST^ 



.•PLACe OF ENTRY 






Y»ar ooobi 



|0«v 00 



Itqmawawda. My 



iifK 9nasm^ or eamp/etg 



a^ LAST DUTY ASSIGNMENT AND MAJOR COMMAND 
[402D CA BW (GP) PC 
9. COMMAND TO WHICH TRANSFERRED 

^^iU^?!' J!!f!^L ARPERCEM. .70 PAGE BLVD. ST rpuiS, liO 63132 



QWOTERMASIER 0ENERAI..-1 Yk|:1o"SoS//NO™iNO 



7.b HOME OF RECORD AT TIME OF 

1275 ElJf STREET 
FORT DIX, ar 08640 

^a.b STATION WHERE SffARATEO 

FORT DRUM, HT 13602-5000 

10. SOU COVBtAOE [J None 
Amount: $200,000.00 



12. RECORD OF SBiWCE 



1. Data entawd AD TWt ftriod 



b. Saparnion O^t TWi ftriod 



c. Nat Activa Sarvfe* TNa Pariod 



d. Total Prior Actfv* 



a. Total Priof rnactiw Sa>viea 



U Forw'jn Sarvica 
fl. Saa Sacvica 



tu Effactnw Data of Pay grada 



^^"X'^Z^-^r?Jl-'L-rj--.^^.---r^^^^ 




OFFICER'S PS^SSI^ MraMP^*KB«.^^SSS^^S'fSLIS!l5°' MED^Z/fOHCONNIsllOMED 
!^1^/"^ RESERV E CO,^S^^^^^^i^,^^^ ^'^^i(SS^^^^,^«S'SJ^^ »RD j 

5l?il^*ISJ^Crigf^2*g^l§fl5%^«§«««?™^fASB 1 . IX. . WEEKS. 199,//Qa««BRH«STER 



IB^ MOta W COMTKaVTCD TO fOST-VtCTNAM BU 
^VmiAN^ BDOCATtOMALASSttTANCe PROGRAM 



H 



1 S A MGH SCHOOL QUOUATE OR 
KUrVAifltfT 



IWAaiWQWOq>ACOM)WgOPffAlEXAMA»OAUAfH^WW^ 



tw 



Ha 



16. DAYS ACCRUED LEAVE PAID 
53.5 




Du honn 214-AUTOMATED, NOV'SS 



Previous editions ar» obsoi^tt. 



MEMBER • 4 
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m • 

DEPARTMENT OF THE ARMY 

U.S. ARMY RESERVE PERSONNEL COMMAND 

1 RESERVE HAY 

St. Louis, HO 63132-5200 

ARPC-PSP-0550 

ORDERS C-ll-701419 ^^ November 1999 

LASSALLE. JOSE L. , ^/^ : -fv; -irt* m » . 

fAR-PEBcrrtMi «!. V ^^ . ^ ^ ^^ * *^"' U.S. Anny Reserve Personnel Command 

■ > 

Effective dace of release from active duty; 22 December 1949 

personnel Command, l Reserve Way, st Louis MO 63132-S2fiO 

(b) Dependents: (YES/HO); YES 

' atLJ^t *" "*"*" "q«i«d to report physically to your assigned cont-rol 
group; however you must keep them informed by mall of your address 
ifLda?«H*°' •?=**%?*^^'<«««t Services Officer (RSO) 30 days prior to' 
scheduled separation date or terminal leave. 

(e) Upon completion of transition processing, MPRJ will be forwarded to 
Commander, AR-PERSCOM/ ATTN- ARPC-pha-d i ILJl Z « forwarded to 
63132-5200. ARPC-PRA-R, 1 Reserve Way, St Louis, MO 

(f) Soldier is not authorized separation pay. 

(g) Transition Assistance Management Program- 
(I) Expiration of Medical; 000420 

FOR ARMY^ USE^r^^"^^**" •'*' PX/Commissary: 011221 

T^o'^^^S? ^^''^^"i^tlon: 2102070 23-^100 P4H30.1100 (1198, H99 laiO 
1250, 21P3, 21P4, 2230, 2S7Z) PAEM S99999 ' 
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DEPARTMENT OF THE ARMY 

BOARD FOR CORRECTION OF MIUTARY RECORDS 

1901 SOUTH BELL STREET 2ND FLOOR 

ARLINGTON, VA 22202^508 



July 14. 2004 



SFMR-RBR 
AR2003097562 
LASALLE, JOSE L. 



Mr. Jose L. Lasalle 
Post Office Box 235 
Moca, Puerto Rico 00676 

Dear Mr. Lasalle: 

This is in reference to your October 9, 2003 application for correction of military 
records, in whicli you request reconsideration of your request tliat for a waiver of the 
education requirement for promotion to captain and promotion reconsideration by a 
Special Selection Board. The records of this office reveal that your original application 
was considered and denied by the Army Board for Correction of Military Records 
(ABCMR) on March 8. 2001 . 

As you acl<nowledge in the statement included with your application, the 
regulation that governs the operations of the ABCMR provides specific guidance to be 
applied in cases involving requests for reconsideration received more than 1 year after 
the original consideration. In such cases, the staff of the Board will review the request 
to determine if substantial relevant evidence has been submitted that shows fraud, 
mistake in law, mathematical miscalculation, manifest error, or if there exists substantial 
relevant new evidence discovered contemporaneously or within a short time after the 
original decision. If the staff finds such evidence, the case will be submitted to the 
Board. If no such evidence is found, the application will be returned to the applicant 
without action. 

In your latest request, you reassert your argument that the denial of your 
education waiver by the Office of the Deputy Chief of Staff. Personnel (ODCSPER) was 
unjust and argue that the timing of the law and your promotion considerations were not 
properly accounted for However, ail the facts and circumstances surrounding your 
waiver request were properly considered by the Board during its original review of your 
case and the Board determined that there was insufficient evidence to show any error or 
injustice related to the denial of your education waiver by the ODCSPER. 
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AR2003097562 
LASALLE, JOSE L. 

It is clear you believe you should have been granted an education waiver and 
that you should be reconsidered for promotion by a SSB. However, while your 
continued pursuit of relief regarding these issues is understood, your dissatisfaction with 
the original decision does not satisfy the criteria for reconsideration of your case by the 
Board. 

More than 1 year has elapsed since the original consideration of your case and 
the staff of the Board has detennined that the cun-ent application does not contain 
evidence that meets the regulatory reconsideration criteria outlined above. Therefore, 
your case is being administratively closed and is retumed to you without referral to the 
Board. 

Sincerely, 



ly Board for Correction 
of Military Records 




Enclosures: 
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APPLICATION FOR CORRECTION OF MILITARY RECORD 
UNDER THE PROVISIONS OF TITLE 10, U.S. CODE, SECTION 1552 

(Please read instructions on reverse side BEFORE completing application.) 



Form Approved 
0MB No. 0704-0003 
Expires Sep 30, 2003 



The public reporting burden for this collection of information is estimated to average 30 minutea per response, including the time for reviewing instructions, searching existing data sources, 
gathering and maintaining the data needed, and completing and reviewing the collection of information. Send camments regarding this burden estimate or any other aspect of rbi» - "tctlor 
of information, including suggestions for reducing the burden, to Department of Defense, Washington Headquarters Services, Directorate for information ^^"^ oortB 

[0704-0003), 1215 Jefferson Davis Highway, Suite 1204, Arlington, VA 22202-4302. Respondents should be aware that notwithstanding any other »'- ' iii be 

subject to any penalty for failing to comply with a collection of information if It does noi display a currently valid 0M8 control number. . i \^ 

PLEASE DO NOT RETURN YOUR COMPLETED FORM TO THE ABOVE ADDRESS. RETURN COMPLETED FOP»» ''' " I ^ \ lA \ 

OF THIS PAGE. ^^ \/^ ' ^ L 



PRIVACY ACT f 



AUTHORITY: Title 10 US Code 1552. EO 9397, 



PRINCIPAL PURPOSE: To initiate an application for correction of 
military record. The form is used by Board members for review of 
pertinent information in making a determination of relief through 
correction of a military record. 



am 



ssr*- 



■47 P^ 



EdUcdW 

.. uiiQ appropriate records. 



*i''*^%O0> 



... I ne 
-oy CO assure proper 



1. APPLICANT DATA 



a. BRANCH OF SERVICE /X one; 



X 



ARMY 



b. NAME ILast First, Middle Initial) (Please print) 

LASALLE, JOSE L. 



2. TYPE OF DISCHARGE (If by court-martial, state 
type of court) 

HONORABLE 



NAVY 



c. PRESENT PAY GRADE 

WOl 



AIR FORCE 



MARINE CORPS 



d. SERVICE NUMBER (If applicable) 






3. PRESENT STATUS, IF ANY, WITH RESPECT 
TO THE ARMED SERVICES (Active duty, 
RetirBd, Reserve, etc.) 

USAR 



5. ORGANIZATION AT TIME OF ALLEGED ERROR IN RECORD 

402nd Civil Affairs Battalion 
Tonawanda, NY 14150-4414 



7. COUNSEL //^snW 



a. NAME (Last, First, Middle Initial) 



COAST GUARD 



e. SSN 






4. DATE OF DISCHARGE OR RELEASE 
FROM ACTIVE DUTY (YYYYMMOD) 

19991222 



6, I DESIRE TO APPEAR BEFORE THE BOARD IN WASHINGTON, D.C. 

(No expense to the Government) (Xonei 

X 



YES 



NO 



b. ADDRESS (Street, Apartment Number, City, State and ZIP Code) 



8. I REQUEST THE FOLLOWING CORRECTION OF ERROR OR INJUSTICE: 

A. That I be granted a waiver of educational requirement for promotion to CPT pursuant to 10 USC 12205(d). 

B. That my promotion file be presented to a Special Selection Board as provided in AR 135-155, chapter 3. 



9. I BELIEVE THE RECORD TO BE IN ERROR OR UNJUST IN THE FOLLOWING PARTICULARS: 

See Attached Memorandum 



10. IN SUPPORT OF THIS APPLICATION I SUBMIT AS EVIDENCE THE FOLLOWING: (if Veterans Administration records are pertinent to your case, 
give Regional Office location and Claim Number.) 

See Attached Memorandum 



11. ALLEGED ERROR OR INJUSTICE 



a. DATE OF DISCOVERY 

(YYYYMMDD) 

19991222 



b. IF MORE THAN THREE YEARS SINCE THE ALLEGED ERROR OR INJUSTICE WAS DISCOVERED, STATE WHY THE BOARD 
SHOULD FIND IT IN THE INTEREST OF JUSTICE TO CONSIDER THIS APPLICATION. 

See Attached Memorandum 



.12. APPLICANT MUST SIGN IN ITEM 16. IF THE RECORD IN QUESTION IS THAT OF A DECEASED OR INCOMPETENT PERSON, LEGAL 
PROOF OF DEATH OR INCOMPETENCY MUST ACCOMPANY APPLICATION. IF APPLICATION IS SIGNED BY OTHER THAN APPLICANT, 
INDICATE RELATIONSHIP OR STATUS BY MARKING APPROPRIATE BOX. 



SPOUSE 



r 



WIDOW 



WIDOWER 



NEXT OF KIN 



LEGAL REPRESENTATIVE 



OTHER (Specify) 



13. I MAKE THE FOREGOING STATEMENTS, AS PART OF MY CLAIM, WITH FULL KNOWLEDGE OF THE PENALTIES INVOLVED FOR 

WILLFULLY MAKING A FALSE STATEMENT OR CLAIM, (U.S. Code, Tide 18, Sec. 287, 1001, provides that an individual shaft be fined under this 
title or imprisoned not more than 5 years, or both.) 



14.a. COMPLETE CURRENT ADDRESS, INCLUDING ZIP COOE (Applicant should forward notification of all changes 
of address.) 

Moc^ J PR V 00675 



15. DATE SIGNED 

(YYYYMI^DD) 



ppliaent must sign here.) 



DD FORM 149, SEP 200 




b. TELEPHONE NUMBER (Include 

. Area Code) 



DOCUMENT NUMBER 

(Do not write in this space.) 



N IS OBSOLETE. 



(\li<^Cc3t^7$i^ 



USAPAVT.OO 
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L Procedural Context, 

This is a request for reconsideration. The Applicant previously submitted 
an appeal to the ABCMR. This petition was denied by an ABCMR 
Memorandum of Reconsideration dated 6 March 2001, Docket Number 
AR2000044702. More than one year has elapsed since the board's prior 
consideration of this matter. AR 15-185, Tf2-15b provides that an appUcant 
may request reconsideration of an ABCMR decision, even though more than 
a year has elapsed since the ABCMR action, if "substantial relevant 
evidence is submitted showing. , .mistake of law. . . (or) manifest error. , ." 
There is significant evidence of both in this case, as noted in Section IV 
below. 



II. Facts, 

The facts of this case were set out in the previous opinion of the 
ABCMR. My military career is detailed in a separate memorandum 
attached hereto as Exhibit A. I was first nonselected for promotion in 1997. 
In November of 1998, 1 was nonselected for the second time. I was 
nonselected, primarily because I had not completed my civilian education 
requirements, I had not yet earned my bachelor's degree. This is 
demonstrated in the letters of LTC Gerald T. Mayer, then Chief of the Office 



1 
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of Promotions, Reserve Components dated 29 September 1999 (Exhibit B), 
the letter of MAJ Acie T. Angel, Deputy Chief of the Officer Promotions 
Branch, Reserve Components dated 2 June 1999 (Exhibit C), and the second 
letter of LTC Mayer to Congressman Thomas M. Reynolds, dated October 
4, 1 999 (Exhibit D). The ABCMR, in its original opinion in this matter has 
also recognized that the reason I was nonselected was that I lacked the 
civiUan education qualifications that were thought to be necessary. I have 
since earned my bachelor's degree in June of 1999. 

The facts not considered by the board previously, and which are 
critical to a correct understanding of this case are these: The provision of 
law which allows for reserve officers who received their commissions 
through Army OCS to obtain a waiver of the educational requirement 
became law on October 18, 1998. I was considered for promotion in 
November of 1998. 

It was not imtil after my second nonselect that I applied for a waiver. 
I was told that if a waiver were granted, that my case could be sent to a 
"special selection board." See Exhibit D. In the end, the Army refused to 
grant a waiver. In denying the waiver, it was stated that because I had been 
nonselected twice, there were no grounds upon which to grant a waiver. See 
letter of COL Karl B. Knoblauch, Jr., Chief, Officer Division, Office of the 
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Deputy Chief of Staff for Personnel (ODCSPER), dated 17 January 2000. 
Exhibit E. 



III. Injustices or Unfairness Claimed, 

A. Although the Educational Waiver Was A Matter of Law at the Time 
of My Second Nonselect, I Was Not Able To Take Advantage of It 
Because of the Timing of My Promotion Board. 

B. ODCSPER Incorrectly and Unfairly Claimed That Two-Time 
Nonselect Officers Were Ineligible For the Educational Waiver in 
Denying My Request For a Waiver. 

C. The ABCMR Should Have Corrected ODCSPER' s Erroneous Failure 
to Exercise Its Discretion. 

IV. Discussion. 

a. The Civilian Education Requirement. 

Title 10, United States Code § 12205(a) requires that, before an Army 
officer may be promoted to the rank of captain or higher, he or she must first 
have a bachelor's degree. That provision of the Code says as follows: 



§ 12205. Commissioned officers: appointment; educational 
requirement 

(a) In general. No person may be appointed to a grade above the grade 
of first lieutenant in the Army Reserve, Air Force Reserve, or Marine 
Corps Reserve or to a grade above the grade of lieutenant (junior 
grade) in the Naval Reserve, or be federally recognized in a grade 
above the grade of first lieutenant as a member of the Army National 
Guard or Air National Guard, unless that person has been awarded a 
baccalaureate degree by a qualifying educational institution. 10 
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uses §12205. 

This provision was originally enacted in 1991, but the requirement did 
not come into effect until September 30, 1995. In other words, while the 
statute was enacted in 1 99 1 , only officers who were considered for 
promotion after September 30, 1995 were affected. Originally, the law read 
"After September 30, 1 995, no person. . ." This language was changed to the 
current, "No person..." in 1996. Act, Sept. 23 1996, 1 10 Stat. 2512, § 504. 

b. The Educational Waiver: Statutory Authority to Waive the 
Civilian Education Requirement. 

Congress has recognized that obtaining a college degree can be difficult, 

particularly for soldiers who have prior enlisted experience. The enhsted 

soldier who obtains his or her commission through OCS will frequently have 

extensive military experience as an enlisted soldier. It is particularly 

difficult for an older soldier without a degree to obtain one within the time 

allotted. There are added responsibilities that come with age. Many soldiers 

will have a family and children. Reservists have the requirements of daily 

jobs in addition to their military drill and AT. For soldiers on active duty 

there will fi-equently be the added exigency of deployment. In short, there 

are a good many important factors that interfere with the older soldier's 

ability to complete a college degree. Thus, Congress granted the authority to 

the Secretary of the Army, to waive the college degree requirement for 

officers who obtained their commissions through the Army Officer 

r 

Candidate School. 
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(d) Waiver authority for Army OCS graduates and certain Marine 
Corps officers» 

(1) The Secretary of the Army may waive the applicability of 
subsection (a) to any officer whose original appointment in the Army 
as a Reserve officer is through the Army Officer Candidate School 
program. 

10 uses § 12205(d). 

This same provision, albeit with various qualifiers and expiration 

dates, existed at all times relevant to this appeal. I shall refer to this waiver 

authority of the law as the "educational waiver." 

c. ODCSPER Improperly Denied My Request for Waiver of the 
Civilian Education Requirement. 

In June of 1999 1 submitted a request for a waiver of the requirement of a 
bachelor's degree. On 17 January 2000 the Officer Division, Office of the 
Deputy Chief of Staff for Personnel issued a decision denying my 
application for a waiver. In the letter of denial, the chief of that division 
stated that there "are no grounds for this agency to grant such a request after 
being twice non-selected for promotion." Exhibit E. This determination of 
the Officer Division was improper. 

This action was erroneous for four reasons. First of all, my application 
was meritorious. Second, the grounds relied upon by ODCSPER to deny my 
request were improper. Third, the retroactive provision of the waiver law 
was tailored particularly for twice nonselect officers. Finally, since the law 
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allowing the educational waiver did not become effective until the month 

before I was nonselected for the second time, ODCSPER's refusal to apply 

the retroactive provision to me was particularly unfair. 

1. My Application for an Educational Waiver was 
Meritorious. 

I have performed well in the military. This is best demonstrated in the 

letter of LTC Gerald T. Mayer, the Chief of the Office of Promotions, 

Reserve Components, dated 29 September 1999 details my OERs. LTC 

Meyer first reviews my career file, and notes no deficiencies. Then, he 

recommends that a waiver be granted. Exhibit B. In addition, I would rely 

on the long list of certificates detailing my military career, of which I am 

exceedingly proud, and are attached hereto as a single exhibit. Exhibit A. 

Finally, in his letter dated 17 January 2000 denying my application for an 

educational waiver, COL Karl Knoblauch, Jr., writing as the chief of the 

Officer Division at the Office of the Deputy Chief of Staff for Personnel 

(ODCSPER), acknowledges that my case had merit. Exhibit E. He 

specifically states that my case was "unfortunate." He also suggests that I 

apply to the Army Board for the Correction of Military records if I believe 

that I was denied "due process based on (my) attendance to the active 

Officer Candidate School." The clear implication that one draws firom 



/ 
1 

f 
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reading the letter is that the author desired to grant a waiver. In short, I 

believe that it is clear that my request for an educational waiver had merit. 

2. ODCSPER Incorrectly Found that Twice-Nonselect 
Officers were Ineligible for the Educational Waiver. 

ODCSPER never got to the point of considering the merits of my case. 

This is the second reason that the ODCSPER letter was improper, 

ODCSPER improperly denied the waiver because they failed to consider the 

waiver on the merits of my case, and relied on procedural grounds that are 

not provided for in law or regulation. Rather than consider the merits of my 

case, ODCSPER denied my request because it was believed that "there are 

no grounds for this agency to grant such a request after being twice 

nonselected for promotion'' Exhibit E (emphasis added)* Holding, in 

effect, that granting an educational waiver for a twice nonselect was, in 

some way barred. This is erroneous. No such limitation exists. Nothing in 

the Public Law, as it existed at the time (or the Statute as it exists now) 

prohibited the Secretary of the Army from granting waivers of the civilian 

education requirement to officers who have been twice nonselected for 

promotion. 

Congress has demonstrated a clear intent to expand the applicability 

of the waiver provision. In its original enactment, the waiver provision 

expired on September 30, 2000. In addition, the provision was allowed to 



> 
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apply only to officers commissioned "before the date of the enactment of 

the Act. Strom Thurmond National Defense Authorization Act for FY99, § 

516(b) (10 uses §12205, Ancillary Laws and Directives), However, 

congress amended this provision. First, in 2000, extending the expiration 

date until September 30, 2001. Then, by doing away with the expiration of 

the authority entirely, making it a permanent part of the Code, and by 

expanding the applicability of the waiver provision to officers who had been 

commissioned "before, on, or after the date of the enactment of the Act. 

National Defense Authorization Act for FY2002 § 512 (December 28, 

2001)(10 uses §, Ancillary Laws and Directives). 

In short, the decision of ODCSPER not only lacked any basis in the 

statute, it was also contrary to clearly expressed congressional will. 

3. The Educational Waiver Provision has Characteristics 
Intended to Benefit to Twice-Nonselect Officers. 

A critical examination of the statute shows that, contrary to the 

ODCSPER ruling, this educational waiver law was, in many ways, written 

specifically to benefit the OCS officer who was twice nonselected for 

promotion. The retroactive aspect of the law is a prime example of this. 

The law provided as follows: 

(a) Waiver authority for Army OCS graduates. The Secretary of the 
Army may waive the applicability of section 12205(a) of title 10, 
United States Code, to any officer who before the date of the 
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enactment of this Act was commissioned through the Army Officer 
Candidate School, Any such waiver shall be made on a case-by-case 
basis, considering the individual circumstances of the officer 
involved, and may continue in effect for no more than 2 years after 
the waiver is granted. The Secretary may provide for such a waiver to 
be effective before the date of the waiver, as appropriate in an 
individual case. 

Strom Thurmond National Defense Authorization Act for FY99, § 516(b) 
(10 uses 12205, Ancillary Laws and Directives) (emphasis added). 

The public law, as it existed at the time my waiver was denied (and 

the law as it currently exists), thus enables the Secretary, in an appropriate 

case to make the waiver retroactive to a time prior to the date on which the 

waiver is actually granted. This retroactive waiver provision is specifically 

tailored to assist officers who have been twice nonselected. 

A review of the circumstances in which an officer, not having obtained a 

degree, might find himself is appropriate. First, look at an officer, without a 

college degree, who has not yet been considered by a board for promotion. 

He or she would have no need for the retroactive waiver. The officer could 

apply for, and, if deemed worthy, obtain a waiver before the board met. 

Obviously, a waiver granted prior to the board's convening would not need 

to be retroactive. Secondly, the officer might have been once-nonselected 

for promotion. A waiver granted after a first time nonselect, again, need not 

be retroactive as that officer has one more chance at being selected by a 

promotion board. 
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The retroactive waiver offers relief, primarily, for someone, such as 

myself, who has been twice nonselected. An officer who is twice 

nonselected could seek a retroactive waiver. If obtained, that that waiver 

could be made to be effective pnor to the date of the board which refused to 

select him for the second time. This would, then, give the officer the 

opportunity to request consideration by a Special Selection Board. 

A Special Selection Board is a board of officers convened under 10 

use §628 or 14502 to 

"evaluate and recommend commissioned officers. . .for promotion 
consideration. . .following a determination that the action of a board 
that considered and did not select the officer. , .if the board did not 
have before it for its consideration material information." 

MILPER Message Number 03-170, TAPC-MSP-0, ( 12 May 2003). 

In other words, in my case, the board would not have had an 
educational waiver before it. Since this is material information, I would have 
been entitled to have my case considered by a Special Selection Board. 

The Special Selection Board considers the officer's records as if he or 
she had been granted the educational waiver, AR 135-155, paragraph 3-20 
provides as follows: 

3-20. Information provided to special selection boards 

A promotion reconsideration board will consider the record of the 
officer as it should have been considered by the original board. 



10 
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a. Commissioned officers considered by a mandatory promotion 
board on or after 1 October 96 will be considered by a special 
selection board. The records of officers being reconsidered by a 
special selection board will be compared with a sampling of those 
officers of the same competitive category who were recommended 
and who were not recommended for promotion by the original 
mandatory Reserve of the Army selection board. 

(Emphasis added). 

Thus, the retroactive waiver is particularly tailored to aid the twice- 
nonselect officer. 

4. Officers Nonselected Near the Time of the Adoption of the 
Waiver Provision are Unfairly Affected by the ODCSPER 
Decision. 

It also appears that the retroactive waiver was tailored for officers who 

were not educationally qualified and nonselected during the time firame that I 

was nonselected. In 1997, 1 was nonselected for the first time for promotion 

to Captain. In 1998, in November I believe, the board met which 

nonselected me for the second time. However, the waiver provision of 

Strom Thxirmond National Defense Authorization Act for FY99, PX. 105- 

261 did not become effective until October 17, 1998. 10USCS§ 12205, 

History; Ancillary Laws and Directives. It is impossible that I could have 

submitted a request for a waiver within the time allotted. The retroactive 

feature of the waiver should have allowed me to have a special selection 

board to consider my case. As it is, the decision of ODCSPER has, 
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effectively, denied me the benefit of the waiver law because of a fluke of 
timing. This is fundamentally unfair. 

For the reasons noted above, the decision of ODCSPER was unfair. 
First, my military career shows that I was a meritorious candidate for such a 
waiver. Secondly, ODCSPER denied my educational waiver request based 
on reasons that are not authorized by statute or by regulation. Third, 
contrary to the ODCSPER ruling, the retroactive provision of the waiver is 
particularly tailored to assist officers who have been twice nonselected, 
rather than other officers. In my particular circumstance, there was 
insufficient time within which I could submit the request for waiver prior to 
the board meeting for my second nonselect. The retroactive waiver would 
have been of particular benefit to me in allowing me access to the benefits of 
the waiver like any other officer. 

d. The Prior Decision of the ABCMR Was Incorrect. 
The prior decision of the ABCMR denied my request. What the Board 
failed to acknowledge in its prior mling is that the Army failed to exercise 
the discretion that the legislation at issue entrusted to it. The agency simply 
stated that it had no discretion but to deny my request as there were "no 
grounds" to grant it, A failure to exercise discretion is one of the most clear 
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examples of an agencies abuse of discretion. This abuse of discretion should 

have been corrected by the ABCMR- 

The statute charges the Secretary of the Army with acting on 

applications such as mine on a case-by-case basis. 

Any such waiver shall be made on a case-by-case basis, considering 
the individual circumstances of the officer involved. . . 

In other words, the Secretary must look at the qualifications and qualities 
of the individual; and determine whether there is merit his or her case. 

The decision of the ABCMR in April of 2001 was erroneous. The board 
held, in essence, that the action by ODCSPER was an unreviewable act of 
discretion. However, such was not the mling of ODCSPER. COL 
Knoblauch wrote as noted above, that there are "no grounds" to grant a 
request for a waiver after the officer has been "twice non-selected for 
promotion." The ODCSPER Chief of the Officer division actually stated 
that then-lLT Lasalle's "situation is unfortunate," making it clear that he 
believed that he had no option in the matter, and that ODCSPER was 
obligated to deny the request because of the two time nonselect issue. 

The statute clearly vests the Secretary of the Army with discretion. In 
this case COL Knoblauch, on behalf of the Secretary, declined to exercise 
that discretion. It is hornbook law that a failure to exercise discretion is an 
abuse. In an excellent discussion of the error involved in the failure to 
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exercise discretion by a court, the Fourth Federal Circuit has ruled as 
follows: 

Our review is of course under the familiar abuse of discretion 
standard, a standard that, though familiar in statement, is not 
necessarily that simple in application. For "abuse of discretion", as 
courts and commentators have come increasingly to recognize (and 
confess), can occur in a number of ways. See generally Rosenburg, 
Judicial Discretion of the Trial Court, Viewed From Above, 22 
Syracuse L. Rev. 635, 655 (1971), Perhaps its most obvious 
manifestation is in 2i failure or refusal, either express or implicit, 
actually to exercise discretion, deciding instead as if by general rule, 
or even arbitrarily, as if neither by rule nor discretion. . . Finally, 
discretion may be abused by an exercise that is flawed by erroneous 
factual or legal premises. See Cooler & Gell v. Hartmarx Corp., 496 
U.S. 384, 401-02, 1 10 L. Ed. 2d 359, 1 10 S, Ct. 2447 (1990) (clearly 
erroneous factual findings or legal errors underlying discretionary fee 
award ruling constitutes abuse of discretion). 

James v. Jacobson, 6 F.3d 233, 239 (4th Cir. 1993) (emphasis added). 

Thus, contrary to the previous ruling of the ABCMR, this is not a 

question of whether or not the ruling of the ODCSPER was a proper exercise 

of discretion. It is a question of whether or not ODCSPER was correct in its 

legal conclusion that a waiver could not be granted. This is a legal 

conclusion that is clearly erroneous, not a question of whether discretion has 

been properly exercised. This was an unfair and incorrect ruling. The 

ABCMR incorrectly reviewed the matter in the previous ruling, saying that 

ODCSPER had properly exercised its discretion. In actuality, ODCSPER 

used no discretion in this matter. 
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BIOGRAPHICAL SUMMARY 



WOl Jose L. Lassalle, 



As of: 30 Sep 2003 



m 



Date and Place of Birth: 



Date of Rank: 



Present Assignment: 



Total Years of Military Service: 



Military Occupational Specialty: 



Military Awards: 



Military Schools Attended: 



Chronological List Of Appointments: 



::■£.£:'. .^..i-^i Moca, Puerto Rico 
05 May 2002 

Supply Technician 

394 Quartermaster Battalion 

25 years 



Total Years of Active Federal Service: 1 2 years 



38 A Civil Affairs 
92A Quartermaster 
11 B Infantry 

Army Commendation Medal 

Army Achievement Medal 

Army Reserve Component Achievement Medal 

Army Good Conduct Medal 

NCO Professional Development Ribbon 

National Defense Service Medal 

Regular Army Overseas Medal 

Army Reserve Overseas Medal 

Army Service Ribbon 

Overseas Service Ribbon 

Army Reserve Overseas Training Ribbon 

Warrant Officer Basic Course, 2003 

Civil Affairs Officer Advance Course, 1999 

ATRRS, 1998 

Combat Lifesaver Course, 1998 

Quartermaster Officer Advance Course, 1997 

Infantry Officer Basic Course, 1991 

Officer Candidate School, 1990 

WOl, Army Reserve, 2002 
ILT, Army Reserve, 1992 
2LT, Army Reserve, 1990 
SGT, Regular Army, 1983 
SPC, Regular Army, 1980 
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Chronological List Of Appointments: PFC, Regular Army, 1979 

PV2, Aimy Reserve, 1978 

Military Assignments: 394ht QM BN, USAR, Supply Technician (WO 1 ) May 02-present 

Control Group, Jan 00-Apr 02 

402"" CA BN, AGR, CA Traming Officer (ILT) Feb 98-Dec 99 

146* GS Co, USAR, XO, (ILT) Oct97-Jan98 

JTF 411* ENG, USAR, Property Officer, (ILT) Oct 96-Sep 97 

1 46* GS Co, USAR, Co XO, (ILT) Apr 94-Sep 96 

6/35 Armor BN, ARNG, Assistant S3, (ILT) Jul 93-Mar 94 

1 /35 In Bn, A Co., ARNG, Co XO (2LT) May 91 -Jun 92 

Infantry Officer Basic Course (2LT) Nov 90- Apr 9 1 

OCS Ft Benning (OCS ) Jun 90-Aug 90) 

714 th Maint Co, ARNG, Section SGT (SGT) Dec 87-May 90 

US Army, Regular Army, (SGT) (SGT) Jun 79-Nov 87 

391st QM Co, USAR, (PV2) Mar78-May79 

Civilian Occupation: Own Business 

Jades Jewelry Store 

280 Calle Colon 

Aguada, Puerto Rico 00602 



Civilian Education: MBA, Marketing, Metropolitan University of Puerto 

Rico, 2002 
BA, General Administration, Regents College,! 999 




OATS' 
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TAPC-M5L-M (13S-155) 









MEI'IOPAMDrjM THRU HQDA, A.TTtl: DAPE-MPO-S, 300 Army Pentagc: 

Roc- 22719, Washingcon, D.C. 20310 



• / 



D^C.^'ISlinl"^ '^''' '"' Kor.nchan,, 111 A..y Pentagon, Washinot.n, 
jgECT^Reques- for Civilian Education Waiver - ILT L=5S5ii^, Jcse L., 



1. The enclosed requ-sr. for waiver of the civilian education reai:-=-.-nt 
ror promotion to captain is' forwsrded for your ccnsidersticn. 



2. LT Lassaile w£s ccr.sidsred but net selected ^o- c^---' 
by both the 1997 and 1553 DA Reserve Components ^^^^ ^"-l^^- 
not completed the civilian education reauiremen- r.andat- 
U.S.C., section 12205; therefore, he could not be selects 
obtained his baccalaureats degree on 18 June 19-59. 



tzLon to cacrain 
: Ecerds. He ha' 
: cy ci^le iO, 
:d. Ke later 



3. A review of his file revealed that he has acouired th-^^ off^-:.- 
evaluation reoor-s wi-h no der-ogatory remarks. Ail of- t-- -:^po-^« - 
that he should be prcnicted ahead of his contemporary -«= On h"^ - r^-- 
ending. January 1995 his senior raters placed him in the -.cc block'w^t 
below him. His senior rater placed him in the too block en his r-cr- 
ending January 1996. with two others and four below hi-. H^s r-corr" 
ending SepTiember 1997 has him in the second block with f;-r otheVs a- 
five above him and three below. It acpears tha- LT Lass=M« ,v.= v b- -= 
other reports; however, they have not been proces^-c t- s^^^^^r^- f 
completing the Infantry Officer Basic Course he has cor.c-^*d th-" 
Quartermaster Officer Advanced Course (Dece-Tiber 1?9-) arc the Civ^i 
Affairs Officer Advanced Course (April 1999) . 

4. In accordance with Section 516 of the Ma^^o^ = ? De^— -^^ ^-thcr — = - 
Act for fiscal Year 1999 the civilian education reauire.-e.-.- can brw^"' 
tor ofricer's conunissicned through Officer Candidate Schcol (CCS). 1" 
Lassalle received his commission through DCS. In view of the facts 
presented it is recommended his request for waiver of the civilian 
education requirement be approved for the 1993 DA Selection Board. 

FOR THE COMMAMDER: 






one 



1 Ends 
as 




Chief, Office c/f Promo c ions. 

Reserve ComooVients 
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Office of Prcxctions, 
Pe serve Ccr.pCT.en.s 




i56 L GleTi^.^ve.- Drive 
Amherst. He'// YcJrk 14223 



Las££xle 



Dear Lie-its-ant Lassalle: 

This is in rspiy to your leiier dated May 1". 19-^5, cor.csrriLr.g 
ycLir prcrmocion status in the Uniced States .-.rry Reserve. 

A review of your record revealed chat it was considerec: by th^ 
1557 and 1955 Dersrtr.erit of the r.rriy r.eserv* "c-coner.t Seiactlc" 
Boarc. Th:.s review also rsve^leci t.^at ail critical elenencs v;ere zz-t 
present in the board ccnsideracicn file. Critical e].e."nep.ts are . 
officer evaiuatior. reports, highest' level -:iiitary and civiiia- 
ed'jcaricn, ar.d the silver star and afccvs swards. 



Your files, reflect that ycu were not educati^nelly qualified 
(completic-ri of a 5*cn.eio»:s Decree) and cfficer evaluation reparts were 

l 



mi3 3ir.G . 



iTiforriation received at this cr'ice indi-^caa that ycu have 
coxpleted your bachelors degree and the degree will net be conferred 
until Jima IS, i£55. Required c:i'/ilian education nust. be coirxieted ty 
the ccnvene date of the beard per A=- 135-155, para 2--S. Since ycu 
were found n^t educationally cuaiified, th= mi^sir.*?' officer evaluation 
reports would not be a basii fcr-r reconsideration. 



Based on ' 
basis for ri 



hese facts, it 'r.as been deterirJ.r-ed thtt ycu dc 
consideratiion by a special selacticn beard. 



tt nave 



Foir.t of ccntac 
S3S-1203. 



s Sarb Kujath/ D5rT 652-1203 cr Cc-mercial 






.^ -> I 



Si^icereiy,/ 



r- 




• '^4 Q _ 



i-iAjcr, U.S. Army 
IJcputy fhief, Office of 
Snc serve Cor^scner.ts 



tr--r,ctic-n3, 



'^^ooas 
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REFLY TO 
ATTENTION OF 



DEPARTMENT OF THE ARMY 

U.S. TOTAL ARMY PERSONNEL COMMAND 

9700 PAGE AVENUE 

ST. LOUIS MO 63132-5200 

October 4, 1999 




Office of Promotions, 
Reserve Components 



Honorable Thomas M. Reynolds 
Representative in Congress 
500 Essjay Road, #260 
Williamsville, New York 14221 

Dear Congressman Reynolds: 

This it> ill Luapuiibtt to your inquiry dated Geptcmbcr 20, 1999, on 
behalf of First Lieutenant Jose L. Lassalle, concerning his promotion 
in the U.S. Army Reserve. 

Lieutenant Lassalle was considered biit not. selected for promotion 
to captain by both the 1997 and 1998 Department of the Army Reserve 
Components Selection Boards. The reason for his nonselection by both 
boards was because he had not finished his civilian education 
requirement. In accordance with Title 10, U.S. Code, section 12205 
and Army Regulation 135-155, para 2-6, an officer's civilian education 
must be completed by the convening date of the board. 

In accordance with Section 516 of the National Defense 
Authorization Act for fiscal year 1999, the civilian education 
requirement can be waived for officer's commissioned through the 
Army Officer Candidate School (OCS) . Lieutenant Lassalle completed 
his commission through OCS, and has requested a waiver be granted for 
this exception on September 20, 1999. To date, a reply has not been 
received from the Secretary of the Army (enclosure) . 

By law and in accordance with the Reserve Officer Personnel 
Management Act, an officer twice nonselected for promotion must be 
removed from an active status not later than the first day of the 
seventh month after the month in which the President of the United 
States approved the selection board results. Therefore, he will be 
discharged on November 1, 1999. If Lieutenant Lassalle' s request for 
waiver is approved, we will schedule him for a special selection 
board and he will be notified of the results when approved by the 
President of the United States. Historically, official notification 
takes six to nine months after board adjournment. 
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Armv RecervP ^nH 7i-a C • " continued interest in the u.s 



Sincerely, 

^— ^5^1d ?. Mayer 

Liiutenar.t CoLoife/, U.S. Army 
Chief, Office ol /Tromotisna, 
Reserve Componsnc 




Enclosure 

Copy Fur ni Shed : 

LTC MALIOS, AKPC-2IG 
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DEPARTMENT OFTHE ARMY 

OFFICE OFTHE DEPUTY CHIEF OF STAFF FOR PERSOMNEL 

300 ARMY PENTAGON 

WASHWGTDN.DC acaicwnoo 
DAPE-MPO 



MEMORANDUM FOR COMMANDER. U. S. TOTAL ARMY PERSONNEL COMMAND 

ATTN: (Mr. Wilson). One Reserve Way, SL Louis. MO 63132 

I 

^UB-'ECT: Request for Civilian Education Waiver- 1LT Lassalle, Jose L., ■ 



1 - 1 LT Lassalle's request for waiver of the civilian education requirement of Section 
12205. Title iO, United Stales Code, was disapproved by the office of the Deputy Chief 
of Staff for Personnel. While LT Lassaile*s situation is unfortunate, there are no 
grounds for this agency to grant such a request after being twice hon-seiected for 
promotion. However, If LT Lassalle feefs he has a strong case for denial of due 
process based on his attendance to the active DJricer Candidate ISchooi, he may file 
with the Army Board for Correction of Military Records'. 

2- If LT Lassalle chooses to apply to ABCMR for review ofthis is,buB. he should direct 
his correspondence to the Director, Management Information and Support Directorate. 
DA Review Boards Agency, ATTN: SFMR-RBR, 2nd Floor, 194 1! Jefferson Davis 

Highway, Arirngton, VA 22202-450S. j 

I 

I 

3. The point of contact for this action Is LTC Vickers at (703) 693r9535. Thank you for 
your intenest and support of the United Slates Army Reserve. 





^"*^s ^ari 8. Knoblauch. Jr. 

Colonel, U.S, Anny i 
Chief. Officer Division 



Priniad on nA Rievcied Paper 
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DEPARTMENT OF THE ARMY 

BOARD FOR CORRECTION OF MIUTARY RECORDS 

1901 SOUTH BELL STREET 2ND FLOOR 

ARLINGTON, VA 22202-4508 

March 22, 2006 



AR20050008951 . Lassalle, Jose L. 



Mr. Gary Myers 

Attorney-at-Law 

78 Clark Mill Road 

Weare, New Hampshire 03281 

Dear Mr. Myers: 

This is In response to your April 5, 2005 request to the Army Board for Correction of 
Military Records (ABCMR) for reconsideration of ABCMR Docket Number AR2003097562 
This case was reconsidered by the ABCMR and administratively closed on July 14, 2004. 

Army Regulation 15-185 sets forth procedures for processing requests for correction 
of military records. A recent court decision ordered the deletion of paragraph 2-1 5b which 
applies to requests for reconsideration. In effect, the court decision allows an applicant to 
request reconsideration of an earlier ABCMR decision if the request is received within one 
year of the ABCMR's original decision and it has not previously been reconsidered. Such 
requests must provide new evidence or argument that was not considered at the time of the 
ABCMR's prior consideration. 

The ABCMR records show that you have previously requested reconsideration of 
ABCMR Docket Number AR2000044702. The previous request for reconsideration was the 
final administrative action taken by the Secretary of the Amny. There is no further ABCMR 
action contemplated as you have exhausted all administrative remedies in this matter and 
are not eligible for further reconsideration by this Board. Therefore, we are retuming your 
request without action. 

The ABCMR will not consider any further requests for reconsideration of this matter. 
However, you have the option to seek relief in a court of appropriate jurisdiction. 

Sincerely, 



Enclosure 




rmy Board for Correction 
Military Records 



Prfnlad on 
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DEPARTMENT OF THE ARMY 

BOARD FOR CORRECTION OF MILITARY RECORDS 

1901 SOUTH BELL STREET 2ND FLOOR 

ARUNQTON, VA 22202-4508 



September 20, 2006 



AR20060008752, Lassalle, Jose L. 



Mr. Jose L Lassalle 
PO Box 350409 
Aguadllla PR 00604 



Dear Mr. Lassalle: 



This IS in response to your request to Senator John McCain, dated May 15 2006 
requesting the Army Board for Correction of Military Records (ABCMR) reconsider ABCl(rtR 
Docl<et Number AR2000044702. This case was considered by the ABCMR on 
6 March 2001 . 

Amiy Regulation 15-185 sets forth procedures for processing requests for correction 
of military records. Paragraph 2-1 5b governs requests for reconsideration. This provision 
of the regulation allows an applicant to request reconsideration of an earlier ABCMR 
decision if the request is received within one year of the ABCMR's original decision and it 
has not previously been reconsidered. 

The ABCMR records show that you have previously requested reconsideration of 
ABCMR Docl^et Number AR2000044702. Records show your previous request for 
reconsideration was acted upon in ABCMR Docket Number AR2003097562 on 
14 July 2004. This decision on the request for reconsideration was the final administrative 
action taken by the Secretary of the Army. There is no further action contemplated by the 
ABCMR since you are not eligible for further reconsideration by this Board Therefore we 
are returning your request without action. 

The ABCMR will not consider any future requests for reconsideration of this matter 
However, you have the option to seek relief in a court of appropriate jurisdiction. 

Sincerely, 




Carl W. S. Chun 

Director, Army Board for Correction 

of Military Records 







Printed on ^Art Racyded Paper 
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DEPARTMENT OF THE ARMY 

BOARD FOR CORRECTION OF MILITARY RECORDS 

1901 SOUTH BELL STREET 2ND FLOOR 

ARLINGTON. VA 22202-4508 

September 20, 2006 



AR20060008752, Lassalle, Jose L. 



The Honorable John McCain 
United States Senator 
4703 South Lakeshore Drive Suite One 
Temple AZ 85282 

Dear Senator McCain: 

This is in further reference to your expression of interest in the application for 
correction of military records submitted by CW2 Jose L Lassalle. 

Enclosed is a copy of my letter to CW2 Jose L Lassalle, which is self- 
explanatory, regarding the disposition of the case. 

Your interest in the matter is appreciated. I regret that the decision is not 
favorable. 

Sincerely, 



SIGNED 



Carl W. S. Chun 

Director. Army Board for Correction 

of Military Records 



Enclosure 



Prinlsd on 
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SFMR-RBX-QC/csm 
LASSALLE, Jose L. 






'■% -.^'^ffi^lc 



:.„ .:^,x,r„ 



Q20060001373 



DEPARTMENT OF THE ARMY 

ARMY REVIEW BOARDS AGENCY 

1901 SOUTH BELL STREET 2ND FLOOR 

ARLINGTON, VA 22202-4508 

June 2, 2006 



Mr. Jose L. Lassalle 
PO Box 250409 
Aguadilla P.R. 00604 

Dear Mr. Lassalle: 

I am responding to your letter a letter from Senator John McCain, dated May 15, 
2006 concerning your military records. At the Senator's request, I am responding 
directly to you. My office provides support to the Amiy Board for Correction of Military 
Records (ABCMR). 

Your letter and correspondences are being forwarded to the ABCMR for 
processing. The staff of the Board will detemnine whether the documents will be 
referred to the Board for reconsideration and both you and Mr. Koenig will be notified as 
soon as possible. 



1 trust this infonnation is helpful. 



Sincerely, 





Rick A. Schweig< 
Chief, Congressional and Sffecial Actions 



Enclosure 

CF: Honorable John McCain 
United States Senator 
4703 South Lakeshore Drive 
Suite One 
Tempe, AZ 85282 



illinilllllllllHIIIII;^;^^^^ 

Receipt Date: 2C»G/06/02 



AR2aoe0003752 



Printed on 







Recycled Paper 
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Headquarters Department of the Army ~ 24 May 2006 — 1106 hrs ~ Page 3 of 



83 



JOHN McCain 



CONaVTTELOW INDIAN AffAlftS 

ruMMirrEE cw armco SFKVICES 

COMMirrctON COMMfftCE. 
*;i'irWCfc AND TRANSPORTATION 



Ui^/y/3o 



ttited ^tat£B ^Senate 



5? 



24 1 il-. sst'.i Sr-«'vT£ 

Wa;.*NQ-:i-,. DC 20h 10-0303 

535.1 N-Jn'i- iS-x S'*FE- 

Sun 13-: 

4/03 Sn..T>i LA''.E;i'l'.i''E f5"*i''t 

.S'.i^e I 

TcM"- AZ Kb28; 

to? Wis- C'/>-t;«=>^ S-PEL' 

S.ji-i itlTf 
'..r.-ii^. d2 a5?f 

If-lE^UmM )-;ia It Ar («:: lvi>/iJi>»Li 



Mav 15.2006 



Ms. Teresa Ray 

Congressional Coordinator 

Department of the Army 

1600 Army Pentagon, Room 2C600 

Washingto'n, DC 20310-1600 



Dear Ms, Ray: 






! wish 10 bring to your altcntiou a matter concerning Jose l.assalle who is requesting a 
reconsideration with the Army Board of Corrcdions. 

Because (he situation is under your jurisdiction, [ am rcspeLltully referring this mailer to you 
for consideration. 1 feel that this issue would be better addressed by you and request that you 
respond directly to Jose Lassalle. 

Thank vou. 





Ci 



J N4/ztm 
Enclosure 



Sincerely. 



JU^"^^ 



'. ;/■■': 



* m 



John McCain 
United States Senator 
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Date Printed: 5/25/200 



Type document: PA Congressional 



Classification Codes: 



Subject: wants her military records corrected 

ControilD: 60514130 

Army Suspense: 

Interim Date: 

Original Doc 5/15/2006 

Date: 

Document Originator and Address: 

Jose L Lassalle 



External ID: 
External Suspense: 
Received Date: 



5/24/2006 



Forwarder or Congressional Office and Address: 

Senator John McCain 



Signature Authority: SALL-CID-Tl BULTMKL 



Addressee: 

Original Tasking Office: 



Action Office 
SFMR-RBX-A 



Role 
Action 



SALL-CDD-Tl 

Suspense Date 
05/31/2006 



Action Officer and Phone Number Completed Date 

PULLECL 703-6074608 . ^..d\c 



^:^^'' 



Instructions: 

Appropriate Action 

Coordinate reply with: 



Tasking Office: SFMR-RBX-A Calvin L FuUen 703-607-1608 



Entered By: 



PULLECL 



Owner Code 



Special Item 



Remarks: OCLL, LASSALLE, JOSE L. 

; ■ ■ -'^ 

120060010037, Q20060001373 



Related Record ID 
50102728 



Originator 

JOSE L LASSALLE 



Owner Code 
SALL-Cm-Tl 



Keyword 
RECORDS 
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FAX 



Date :05/24/06 



Total number of pages :83 



To :OCLLCC BCMR (FAX) 
Company : 



Department : 



Fax number :607-2036 



From :Irwiti, Sara M Ms OCLL 



Subject:605 14130 - Lassalle (UNCLASSIFIED) 



Classification: UNCLASSIFIED 
Caveats: NONE 



Respectfullyr 

Sai3 M. Irwin 
Congress! onal Li aison 
1600 Army Pentagon 
h^ashington DC 20310-1600 
h t tp : //www, hqda . army. mi 1 /ocl 1 
Com (703) 614-9580 
DSN 227-9580 
FAX (703) 697-6988 



Classification: UNCLASSIFJED 
Caveats; NONE 




120060010037 



Lassalle, Jose, L 

Asstgnod To: Cooper, Wanda 




r^fu^r^tr^r- •** * 



Q20060001373 




_ 



Lassallft. Jose 

Suspense Dale: 2006/05^31 

Receipt Date: 2006/05/24 
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C*0*N*G*R*E^S*S*PO*N*A*L 

CHIEF OF LEGISLATIVE LIAISON 
CONGRESSIONAL INQUIRY DIVISION 

ROOM1E423 

1600 ARMY PENTAGON 

WASHINGTON, D.C. 20310-1600 



May 24. 2006 



ADMINISTRATIVE SUPPORT (SFMR-RBX-A) 
Army Rt'.vicw Board Agency 
Acliiiinistralive Support (SFMR-RBX-A) 
1901 South Bell Street, 2nd Floor 
ARLINGTON. VA 22022 



Control ID: 60514L10 



Tasked Agency: BCMR 



Task Officer: Sara Invin 703-614-9580* 



Action : Necessary Action/Info 



Suspense Date: 

Coiistituem: JoseL. Lassalle 

Subject: wants her military^ records corrected 
Member of Congress: Senator John McCain 



Remarks: 



Ke->'\vord: RECORDS 



24-liour FAX Service: 
(703)697-0690/3847/6988* 

If there is a problem with this TRANSMITTAL, please call the Task Officer 

listed above 

*DSN: 614=224; 693=223; 695=225; 697=227 

E-Mail Address: sara.irvvin@hqda.army.inil 

REMINDER: Direct replies require a courtesy copy be provided lo OCLL 
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CW2 Lassalle Jose L. 
P.O.BOX 250409 
AguadillaP.R. 00604 

Tel 

787-890-2255 X 300 work 

7S 7-560-3944 eel 

Email: iose.lassallcfgiusarc.armv.mil 
ic)iielassalle@us.arnivjnil 
ioseUtoii^^aol.com 




Honorable John McCain 
480-897-6689 
480-897-8389 FAX 
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Page 1 of 1 



Lassalle, Jose L. W2 (65th RRC) 



_A*^t^H^wB rt'*!'*! 



From: 
Sent; 
To: 

Subj&ct! 
Signed By: 



Lassalle, Jose L, W2 (651h RRC) 

Thursday. May 1 1 . 2006 2:07 PM 

'iohn_mccain@mccain.senate.gov' 

Unfair decision by Army Board of Correction Record 

Verifying the signature. Click the icon for details. 



Attachments: Document.pdf 



Honorable John McCain: 

my name la Jose L. Lassalle. 1 have be^n in the army for 25 years with 16 years Active 
Duty time- 1 am in the U.S Anmy Force and presently with the 394th QM BN (fiSth RRC). 
I was unable to be promoted to the next rank of CPT and, force out the army because 
ABCMR fail to Correct ODCSPER's Erroneous Failure to Exercise 1(5 Discretion .. Two 
years later I returned as a W01 and voluntary for Iraq war to contribute in 
maintaining this system wo have in place. . 

I want for ABCMR to correct my record in order to appear In front of a CPT Special 
Board. 

attached: formal litigation and responses 

note: time is oressBncel!! 

Jo3e L. Lasalle, CW2 
394th QM BN (5&S) 

737-890-2255 X300 Work 
787-560-3944 cell 
787^890-0571 Home 

email: iose.l assa lie @us.ar mv.mjl 

ioseiassaTle@usarc,aiTny.m(l 
joselitoii@aol.com 




5/12/2006 
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I. Procedural Context. 

This is a request for ceconsideration. The Applicant previously subraincd 

an appeal to thd ABCMR. This petition was denied by an ABCMR 
Memorandum of Reconsideration dated 6 March 200 1 , Doclcet Number 
AR2000044702. More than one year has elapsed since the board's prior 
consideration of this matter, AR 1 5-1 85, ^2A 5b provides that an applicant 
may request reconsidcratiDn of an ABCMR decision, even though more than 
a year has elapsed since the ABCMR action, if "substantia] relevant 
evidence is submitted showing., .mistake of law. . . (or) manifest error. . ." 
There is significant cvidtnce of both in this case, as noted in Section IV 

m 

below. 



IL Facts. 

The facts of this cese were set out in the previous opinion of the 
ABCMR. Wy military career is detailed in a separate memorandum 
attached hereto as Exhibit A. I was first nonselected for promotion in 1997. 
In November of 1998, 1 was nonselected for the second time. 1 was 
nonselected, primarily because I had not compleied my civilian cducarion 
rcquirenwnts, I had not yet earned my bachelor's degree. This is 
demonstrated in the letters of LTC Gerald T. Mayer, then Chief of the OfEcc 
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of Promotions, Reserve Components dated 29 September 1999 (Exhibit B), 
the letter of MAJ Acie T. Angel, Deputy Chief of the Officer Promotions 
Branch, Reserve Components dated 2 June 1999 (Exhibit C), and the second 
letter of LTC Mayer to Congressman Thomas M- Reynolds, dated October 
4, 1 999 (Exhibit D). The ABCMR, in ics original opinion in this matter has 
also recognized chat the reason 1 was nonselected wa$ that I lacked the 
civilian education qualifications that were thought to be necessary. I have 
since earned my bachelor's degree in June of 1999. 

The facis not considered by the board previously, and which are 
critical to a correct understanding of this case arc these: The provision of 

■ 

law which allows for reserve officers who received their commissions 
through Aimy DCS to obtain a waiver of the educational requirement 
became law on October 18, 1998, 1 was considered for promotion in 
November of 1998. 

It was not until after my second nonselcct that I applied for a waiver. 
I was told that if a waiver were granted, that ray case could be sent to a 
"special selection board." See Exhibit D. In the end, the Army refused to 
grant a wuivex. In denying the waiver, it was stated that because I had been 
nonselecied twice, there were no grounds upon which to grant a waiver. Sec 
letter of COL K^l B. Knoblauch, Jr., Chief, Officer Division, Office of the 
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Deputy Chief of Staff for Personnel (ODCSPER), dated 17 January 2000. 
Exhibit E. 



Ill Injustices or Unfeimcss aaimed. 

A. Alcbougb the Educational Waiv«r Was A Matter of Law ar the Time 
of My Second Nonselect, I Was Not Able To Take Advantage of It 
Because of the Tiraing of My Promotion Board. 

B. ODCSFER Incorrectly and Unfairly Chimed That Two-Time 
Nonselcct Ofiacers Were Ineligible For the Educational Waiver in 
Denying My Request For a Waiver, 

C. The ABCMR Should Have Corrected ODCSPER*s Erroneous Failure 
to Exercise Its Discretion. 

ly. Discu25sion. 

a. The Civilian Education Requirement 

Title 10, United States Code § 122Q5(a) requires that, before an Ainiy 
officer may be promoccd to the rank of captam or higher, he or she must first 
have a bachelor's degree. That provision of the Code says as follows: 



§ 12205. Conunissioncd officers: appointment; educational 

rKquirement 

(a) In general- No person may be appointed to a grade above the grade 
of first lieutenant in the Army Reserve, Air Force Reserve, or Marine 
Corps Reserve or to a grade above the grade of lieutenant (junior 
grade) m the Naval Ressrvc, or be federally recognized in a grwie 
above the giade of first lieutenant as a member of the Army National 
Guard or Air National Guard, unless that person has been awarded a 
baccalaureate degree by a qualifying educational institution, 1 
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